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1Mitchelmore Report

EXECUTIVE SUMMARY

This report arises out of a referral by the Speaker of the House of Assembly pursuant to s.58 (10) of the House of 
Assembly Accountability, Integrity and Administration Act of two reports prepared by the Citizens’ Representative that 
found violations of the Code of Conduct by Minister Christopher Mitchelmore that recommended corrective action.

As indicated in this report, my role in this matter was to review the reports provided by the Citizens’ Representative and 
determine what appropriate action is necessary in the circumstances. This was not an appeal or an investigation into the 
findings and conclusions of the Citizens’ Representative, as that entity has express statutory jurisdiction in Part VI of the 
Act to make findings regarding a Code of Conduct violation.  

A review of the reports provided by the Citizens’ Representative demonstrates that there appears to have been 
confusion on the process that was followed in the hiring of Ms. Carla Foote at the Rooms Corporation in October 2018.  
The Minister was of the view that it was a lateral transfer in government, but according to the Clerk of the Executive 
Council it was not a lateral transfer, but a contractual hire.  The Citizens’ Representative concluded that the employment 
contract of Ms. Foote was not in accordance with the Public Service Commission Act as the contract was of unlimited 
duration and not for a specific term, and that if Ms. Foote was going to be transferred to the Rooms a publicly available 
Order-In-Council was required.

As a Minister of the Crown, Minister Mitchelmore bears responsibility for his actions and his participation in the 
authorization of the hiring of Ms. Foote in a manner that the Citizens’ Representative determined was not in compliance 
with hiring practices which also resulted in the Board of Directors of the Rooms having to amend its organizational 
structure. 

In light of the findings by the Citizens’ Representative of a violation of the code of conduct it is my recommendation to 
the legislature that Minister Mitchelmore be reprimanded to ensure that Minister’s act diligently in the future when they 
are involved in matters which may impact the public purse and governance of crown boards and/or agencies.  
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INTRODUCTION

LEGISLATIVE OVERVIEW

On June 11, 2019 the Citizens’ Representative, Bradley J. Moss, issued a “Report of the Citizens’ Representative In the 
Matter of a Public Interest disclosure Made Under Part VI of the House of Assembly Accountability, Integrity, and 
Administration Act” (Copy attached hereto as Schedule 1). In this report the Citizens’ Representative concluded that 
Minister Mitchelmore grossly mismanaged his obligations with respect to the Code of Conduct given his involvement 
in the appointment of Ms. Carla Foote to the Rooms and the setting, or permitting to be set, her salary at $132,000.00.  
Having identified wrongdoing the Citizen’s Representative recommended that corrective action be taken.  This report 
was referred to me by the Speaker of the House of Assembly for corrective action on June 13, 2019.

On July 29, 2019, after receiving additional submissions from the Clerk of the Executive Council, Ms. Elizabeth Day, and 
Minister Mitchelmore’s legal counsel, the Citizens’ Representative, issued a Supplemental Public Interest Disclosure 
Report (the “Supplemental Report”) (Copy attached hereto as Schedule 2).  The Supplemental Report did not change 
the recommendations and findings of the June 11, 2019 report and reiterated a call for review by the Commissioner of 
Legislative Standards.  This report was referred to me by the Speaker of the House of Assembly on August 2, 2019.  

The House of Assembly Accountability, Integrity and Administration Act, R.S.N.L., 2007 c. H-10.1 arose out of 
recommendations from former Chief Justice Green in his report “Rebuilding Confidence – Report of the Review 
Commission on Constituency Allowances and Related Matters.” (the “Green Report”)  In his report, Justice Green 
examined the issue of Whistleblower legislation and recommended draft legislation for consideration by the House of 
Assembly.  

In commenting upon the form in which whistleblower legislation would take in the province Justice Green highlighted 
the importance of the statutory independence of the investigator and stated the following at page 5-48:

In the area of publicly traded corporations, either an independent member of the board of directors or an 
independent firm often monitors whistle-blowing policy.  In the public sector, the monitor is often a statutory 
officer specially appointed for the purpose who, by virtue of the position, is regarded as independent and not 
subject to influence by the organization being investigated.

Justice Green continued in his report at page 5-49 to discuss who would be responsible for whistleblower investigations 
in Newfoundland and Labrador:

The whistleblower policy I am recommending will only apply to the legislative branch.  To recommend application 
throughout government would be outside my mandate.  Since it would be inappropriate and not cost-effective 
to recommend that a new statutory office be created to perform the investigative and monitoring function safely 
within the legislative branch, and assuming that the policy will not expand beyond its present size, I believe the 
Citizens’ Representative should be named as the person to whom a disclosure could be made and who would 
conduct an investigation.  
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Part VI of the House of Assembly Accountability, Integrity and Administration Act, R.S.N.L., 2007 c. H-10.1 is entitled 
“Public Interest Disclosure” and sections 54 – 63 govern the public interest disclosure process in this jurisdiction. 
Pursuant to s.54 (c) in accordance with the recommendation of Justice Green  the term “investigator” means the citizens’ 
representative appointed under the Citizens’ Representative Act.  

Section 54(e) defines wrongdoing as follows:

54(e) “wrongdoing”, with respect to a member, the speaker, an officer of the House of Assembly and a person 
employed in the House of Assembly service and the statutory offices, means

(i) an act or omission constituting an offence under this Act,

(ii) gross mismanagement, including of public money under the stewardship of the commission, in violation or 
suspected violation of a code of conduct,

(iii) failure to disclose information required to be disclosed under this Act, or

(iv) knowingly directing or counseling a person to commit a wrongdoing described in subparagraphs (i) to (iii).

(2) Notwithstanding paragraph (1)(c), where a disclosure relates to the citizens’ representative, the 
commissioner shall be the investigator for the purposes of this Part.

Section 58 of the Act sets out the investigatory process and reads as follows:

58. (1) The investigator shall carry out investigations of matters related to allegations in a disclosure made 
under this Part.

(2) Upon receipt of a referral the investigator shall, within 5 days, acknowledge to the person making the 
disclosure that the referral has been received.
(3) The investigation of an allegation made in a disclosure shall be conducted as informally and expeditiously 
as possible.

(4) The investigator shall ensure that the right to procedural fairness of all persons involved in an investigation 
is respected, including a person making a disclosure, witnesses and a person alleged to be responsible for 
wrongdoings.

(5) An investigator is not required to investigate a disclosure and may cease an investigation where he or she is 
of the opinion that

(a) the disclosure reveals allegations that are frivolous or vexatious or the disclosure has not been made in 
good faith;

(b) the disclosure does not provide adequate particulars about the alleged wrongdoing as required under 
subsection 55 (2); and

(c)  there is another valid reason for not investigating the disclosure.
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(6)  Where, during an investigation, the investigator has reason to believe that another wrongdoing has been 
committed, he or she may investigate that wrongdoing in accordance with this Part.

(7)  Upon completing an investigation, an investigator shall report, in writing, to the clerk and the speaker on 
his or her findings and recommendations about the disclosure and the wrongdoing.

(8) Where the matter being investigated involves the clerk, the investigator shall give a copy of the report to 
the speaker.

(9) Where the matter being investigated involves the speaker, the investigator shall give a copy of the report to 
the chairperson of the audit committee.

(10) The speaker, or the chairperson of the audit committee shall, if the report recommends corrective action,

(a) refer the report to the auditor general, the Attorney General, the Minister of Finance or other appropriate 
official to take appropriate action; or

(b) refer the report to the commission.

Upon completing his investigation, the Citizens’ Representative provided his report to the speaker pursuant to s.58 (7) 
and stated as follows:

It is our considered opinion that the correct procedure to follow in this matter is for the Speaker to contemplate 
if there are reasonable grounds to believe a member is in contravention of the code of conduct adopted 
under subsection 35(1) of the Act, and if so, refer the matter to the Commissioner of Legislative Standards for 
consideration as the “appropriate official to take appropriate action” as anticipated by subsection 10(a) of the 
Act.”

THE JUNE 11, 2019 CITIZEN’S REPRESENTATIVE REPORT

The Citizens’ Representative indicates in his report that over the course of his investigation nine witnesses were interviewed.  
These witnesses included 

a. the former CEO of the Rooms, Mr. Dean Brinton;

b. the deputy minister of Tourism, Culture, Industry and Innovation, (“TCII”) Mr. Ted Lomond;

c. the assistant deputy minister of TCII;

d. the Honourable Christopher Mitchelmore, the Minister of TCII;

e. the executive assistant of Mr. Ted Lomond;

f. the executive assistant of Dean Brinton;
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g. The Executive Committee of the Board including, Ms. Margaret Allen, the Chairperson of the Board of Directors of 
the Rooms, Mr. Earl Ludlow, the Vice-Chairperson of the Board of Directors of the Rooms, Ms. Katherine Hickey, the 
Chairperson of the Governance Committee of the Board of Directors of the Rooms;

There were five allegations investigated by the Citizens’ Representative.  However, only allegations 1 and 3 resulted in 
findings that Minister Mitchelmore breached the Code of Conduct.  For the sake of completeness, I am repeating below 
the findings of the Citizens’ Representative in relation to Allegations 1 and 3:

Allegation #1

Commencing in March 2018 and continuing until October 2018, Minister Mitchelmore directed staff of the Rooms 
Corporation (“the Rooms”) to hire Ms. Carla Foote as Executive Director of Marketing and Development without 
competition or a position description, in violation of generally accepted human resource practices, including the 
application of the merit principle to hiring within the Public Service.

Uncontradicted evidence establishes the following facts:

- There was extensive interest in the recruitment for the vacant Director of Marketing and Development position 
in 2016-2017.  Seventy-seven applicants applied; twenty-one with Master’s degrees and considerable evidence in 
the marketing field.  Three were attractive enough to be shortlisted prior to the competition being cancelled.

- The CEO, in June 2018, was able to recruit, for a nine-month contract, a candidate with a degree and significant 
marketing and development experience.  That person’s contract was revoked at the direction of Minister 
Mitchelmore (the context for which is discussed later).

- During 2018, the Board of Directors was engaging in an organizational review in contemplation of the 
proclamation of a new Rooms Act.  Its proposed organizational structure was presented and adopted at a 
Board of Directors meeting held on September 21, 2018.  That structure contemplated a Director of Marketing 
and Development with a salary scale of HL24.  One of the restricting principles adopted by the Board was that 
The Rooms would work with the Staffing Division of the Human Resource Secretariat to conduct a merit-based 
recruitment and selection process when staffing the organizational structure (Appendix G, page 5).

- After the Board meeting on September 21, 2018, Dean Brinton received a call from Minister Mitchelmore and 
his Deputy informing him that Carla Foote would be filling the position of Executive Director of Marketing and 
Development, and her salary would be comparable to that of her previous position, $132,000.00.

- Minister Mitchelmore has consistently maintained in the media, the House of Assembly, and in an interview with 
us, that Ms. Foote was the best qualified for the position and that her move was a lateral transfer consistent with 
similar transfers at the executive level within the public service.

- The direction from Minister Mitchelmore to the Board and the CEO necessitated a second Board meeting to 
amend the organizational structure that had only been approved at the September 21, 2018, meeting and to 
confirm Ms. Foote’s position would be on an executive level.  That meeting took place by teleconference on 
September 27, 2018.  There was no evidentiary basis for the Board to elevate the position from “director” to 
“executive director” between September 21 and September 27, 2018, but for the intervention of the Minister.  
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- Dean Brinton and the Executive Committee of the Board perceived Minister Mitchelmore’s direction to hire 
Ms. Foote as a direct order.  Dean Brinton signed Ms. Foote’s contract and both he and the Minister had signed 
a Request for Staffing Action Form.  That Form was not in compliance with explicit Human Resource Secretariat 
instructions, in that the section dedicated to outlining the rationale for staffing was not completed.  

- Ms. Foote commenced employment at the Rooms on October 1, 2018, as Executive Director of Marketing and 
Development.

- Ms. Foote is the daughter of a former federal Liberal cabinet minister and worked for the provincial Liberal party 
when it was in opposition. 

Minister Mitchelmore has maintained that Ms. Foote was the best qualified candidate for the position and her 
move was a lateral one, consistent with others within the public service.  The validity of each of these assertions 
must be assessed against the evidence, legislation, best principles for recruitment, and past practice within the 
public service.

Was Ms. Foote the best qualified person for the position?  During his interview, Minister Mitchelmore did not 
provide detailed evidence as to how the decision to place Ms. Foote  in the Executive Director position was 
made.  No one has provided us with a job description for the Executive Director position or a resume of Ms. 
Foote’s qualifications.  We have not been presented with any evidence that other candidates were considered.  It 
is clear that as late as September 21, 2018, the Board of Directors anticipated that the Rooms would conduct a 
merit-based recruitment and selection process when staffing the organizational structure.  No such recruitment 
occurred for the Executive Director of Marketing and Development.  To suggest that Ms. Foote was the best 
qualified person for this position is to imply that some sort of comparison had been made of the credentials 
between Ms. Foote and other candidates.  If the position had not been reclassified to “executive director”, a 
Public Service competition would have ensued.  The Rooms is subject to the Public Service Commission Act and 
the Executive Director of Marketing and Development recruitment was exempt from the aspects of the Act 
because generally, positions paid under the executives pay plan are exempt from Public Service Commission 
competitions.

Was Ms. Foote’s employment at the Rooms a lateral transfer within the executive of government, similar to many 
others that occur from time to time? The first thing to note is that up until September 21, 2018, the Board of 
Directors had not contemplated that the Director of Marketing would hold an executive position.  The Board did 
create two executive positions on September 27, 2018, but only after the intervention of Minister Mitchelmore.  
But for his intervention, we can assume that the Board would have filled the position at a director level.  

The Executive Council Act gives the premier and cabinet the ability to appoint deputy ministers and assistant 
deputy ministers within government departments.  The Rooms is a Crown Corporation, however, operating under 
its own legislation.  Section 10 of the Rooms Corporation Act gives the Chief Executive Officer the responsibility 
for, among other things, human resources.  As outlined in section 8 of that Act, the responsibility over human 
resources operates under the Board’s obligation to implement the policies, systems and programs approved and 
directed by the Minister and the Human Resource Secretariat.  We take this to mean that the Chief Executive 
Officer can hire, but must adhere to the Human Resource Secretariat policies like those around the Request for 
Staffing Action Form that are attached hereto as Appendix J.  That policy contemplates staffing requests to be 
initiated after a vacancy is identified and a staffing consultant is contacted.  Ordinarily, one would anticipate that 
the CEO was the person to initiate the staffing request and not the Minister.  
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Notably, when the Premier or Cabinet hires or transfers deputy ministers and assistant deputy ministers, they do 
so by issuing publicly available Orders-In-Council.  For example, the current Clerk of the Executive Council was the 
subject of 10 Orders-In-Council documenting her stellar career within the public service.  Ms. Foote’s placement in 
the Executive Director position was not authorized by an Order-In-Council.

In conclusion on this allegation, we find that the Board of Directors’ stated goal of using the merit principle for 
hiring for, among others, the Director of Marketing and Development, was undermined by the intervention of 
Minister Mitchelmore to direct the CEO and the Board to hire Ms. Foote.  There is no evidence that suggests that 
an analysis of Ms. Foote’s qualifications was assessed in comparison to other potential candidates; therefore, 
it is impossible to conclude that she was the best qualified person for the position.  The move by Ms. Foote to 
The Rooms was not similar to other lateral transfers within the senior executive of the public service in that: a) 
The Rooms operates under its own legislation with authority over human resources vested in the CEO; b) the 
executive position was created after the intervention of Minister Mitchelmore; c) an Order-In-Council, under the 
Executive Council Act was not used to authorize her employment at The Rooms.  

In determining whether Minister Mitchelmore’s actions are a gross mismanagement of his Code of Conduct 
responsibilities or just a breach of that Code, we have considered a number of factors.  We find that there were 
serious deviations from standard policies and practices which include:

a) The direction or condoning of the elevation of the marketing and development position to an executive 
position, literally on the same day that the Board of Directors, after considerable work and consultation with 
the Human Resource Secretariat, had determined that it should be a director level.

b) The direction or condoning of the Board of Directors and the CEO to hire Ms. Foote in the absence of a job 
competition or the provision of a resume, let alone the conduct of a job competition.

c) The said direction to hire was in contrast to other transfers within the senior executive of government in 
that it was not supported by an Order-in-Council.

We also note that the Commissioner for Legislative Standards ruled that MHA Joyce breached his Code of 
Conduct obligations by trying to cause a colleague to interfere, without success, in a Public Service Commission 
job competition.  

We have had the opportunity to consider the very able submissions of Minister Mitchelmore’s solicitor on this 
issue.  A key theme of those submissions is that the hiring of Ms. Foote at The Rooms could not happen without 
the approval of Mr. Brinton, and that if he or the Board disagreed with the hiring, that fact was not made known 
to Minister Mitchelmore.  With respect, we disagree.  We find, much like the directive to rescind the contract of 
A.B., Mr. Brinton was directed to sign the Request for Staffing Action Form and Ms. Foote’s contact. The evidence 
of not just Mr. Brinton, but the members of the Executive Committee of the Board support that conclusion.  We 
also accept the evidence of the Executive Committee that when faced with this direction from the Minister, 
they felt compelled to comply.  This is consistent with their subsequent actions and the fact they voiced their 
discomfort with the decision to the Deputy Minister when he followed up with them to see if they were on board.

We conclude that Minister Mitchelmore’s actions in intervening to facilitate the hire of Ms. Foote at The Rooms 
not only breached his Code of Conduct, but grossly mismanaged his obligations under that Code.  Specifically, we 
find that Minister Mitchelmore fundamentally mismanaged his obligations pursuant to the following provisions:
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- The fundamental objectives of his holding public office is to serve his fellow citizens with integrity in order to 
improve the economic and social conditions of the people of the Province. (2)

- That he act lawfully and in a manner that will withstand close public scrutiny. (4)

- That he base his conduct on the consideration of the public interest. (7)

- That his relationship with government employees should be professional and based upon mutual respect and 
should have regard to the duty of those employees to remain politically neutral when carrying out their duties. 
(10)

Allegation 3

Minister Mitchelmore instructed staff to set the salary for the Executive Director of Marketing and Development 
position to which Ms. Foote was appointed at $132,000.00, far exceeding the salary provided for in the vacant 
Director of Marketing and Development position at The Rooms, thereby grossly mismanaging public funds.

The uncontradicted evidence collected during this investigation supports the following findings:

- The position of Director of Marketing and Development which existed at The Rooms prior to 2018 commanded a 
salary of approximately $80,000.00.

- The contract of employment negotiated by Mr. Brinton with A.B. to act in the Director of Marketing and 
Development position for an eight-month term  provided for an annual salary of $85,513.

- The position of Director of Marketing and Development approved within the organizational structure of The 
Rooms by the Board of Directors on September 21, 2018, contemplated a salary within the HL 24 level (Appendix 
G, p.10). That pay range starts at $76,666 and culminates with a salary of $107,612.  The Board of Directors 
anticipated that the final classification would be in accordance with applicable Human Resource Secretariat 
policies.

- A search of the Order-in-Council database at the Cabinet Secretariat reveals that on September 28, 2018, the 
Executive Council appointed a replacement for Ms. Foote in her former position of Associate Secretary to Cabinet 
(Communications) effective October 1, 2018.  The replacement was paid on the Executive Compensation Plan.

Minister Mitchelmore maintained in his interview with us, and through written submissions of his solicitor, that 
he didn’t dictate the rate of pay for Ms. Foote.  Rather, she moved laterally from an executive level position of 
Associate Secretary to Cabinet reporting to the Premier, to an executive level position at the Rooms and, because 
it was a lateral move, her salary did not change.

Section 8 of Minister Mitchelmore’s Code of Conduct requires that he, in performing his official duties, apply 
public resources prudently.  The underlying rationale for this Code requirement was exemplified by former cabinet 
minister Cathy Bennett, when she stated:

“The days of having a culture of spending and not being reverent to the public purse are over, and we are 
expecting all those entities to sharpen their pencils and to go through their operations in a way that is 
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responsible and in a way the people of the Province expect”

Minister Mitchelmore’s rationale for how Ms. Foote received a salary of $132,000 at The Rooms does not take 
into account what transpired.  As noted, in our Findings on Allegation #1, Ms. Foote’s transfer to The Rooms was 
different from lateral transfers between line departments.  There is ample evidence to suggest that The Rooms 
could have recruited highly competent candidates for the position of Director of Marketing and Development with 
compensation allocated in the HL 24 salary range.  The Board of Directors, after studying how best to organize 
its institution, had decided that an HL 24 salary scale was appropriate for the position.  The reclassification by 
the Board of the position on September 27, 2018, was to accommodate the hire of Ms. Foote.  The net effect is 
that The Rooms is overcompensation for the position of Executive Director of Marketing and Development in the 
range of $30-$40,000 per year.  We also note that government didn’t realize any salary savings by keeping Ms. 
Foote’s former position vacant, as a replacement was appointed for her upon the commencement of her work 
with The Rooms.

In may be that Minister Mitchelmore did not directly order the executive pay level for Ms. Foote, though we 
do note he signed the Request for Staffing Action Form which authorized it.  One of the factors listed earlier in 
this report for assessing gross mismanagement was a review of the functions and responsibilities of the public 
servant alleged to be responsible for gross mismanagement.  Reasonable people would expect the Minister of the 
Crown to exact strict scrutiny to a request for additional salary expenditures.  Indeed, that is nearly universally 
the case.  Here, Minister Mitchelmore either directly authorized the salary level for Ms. Foote thorough his 
signature on the Request for Staffing Action Form, and/or acquiesced in her receiving that level of pay.  Having 
done so, we find that Minister Mitchelmore grossly violated his obligations as contained in section 8 of the Code 
of Conduct.  

THE JULY 29, 2019 SUPPLEMENTAL REPORT

As noted in my introduction to this report, on July 29, 2019 the Citizen’s Representative issued a Supplemental Report.  
This report was issued after additional submissions from the Clerk of the Executive Council and Minister Mitchelmore’s 
legal counsel were reviewed, analyzed, and considered.  

The Supplemental Report did not change the recommendations and findings of the June 11, 2019 Report and reiterated 
a call for review by the Commissioner of Legislative Standards.  

In the Supplemental Report, the Citizens’ Representative addressed procedural fairness, and the submissions of the Clerk 
of the Executive Council and Minister Mitchelmore’s legal counsel.  

With respect to procedural fairness, Minister’s legal counsel wrote the Speaker of the House of Assembly on June 
19, 2019 advising that in his opinion procedural fairness was not followed in the entire process as the Citizens’ 
Representative did not interview the Clerk of the Executive Council or individuals within the Human Resource Secretariat.  

The Citizens’ Representative addressed the procedural fairness allegation in writing on June 27, 2019 in a letter to the 
Speaker.  

Given that 58(4) of the Act specifically references that the “investigator shall ensure that the right to procedural fairness 
of all persons involved in an investigation is respected” it is prudent for me to set out the record clearly with respect to 
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this issue.  In his June 27, 2019 letter to the Speaker of the House of Assembly, the Citizens’ Representative advised the 
speaker as follows with respect to this issue:

I am in receipt of correspondence to you dated June 19, 2019 from legal counsel for the Honourable Christopher 
Mitchelmore.

The letter alleges that the OCR did not provide Minister Mitchelmore with procedural fairness because it did not 
contact the Clerk of the Executive Council or an official from the Human Resource Secretariat.

For the record, on January 4, 2019 the OCR wrote the Minister and gave him notice of the commencement of the 
investigation.  That letter specifically mentions the fact that the OCR was investigating the hiring of Ms. Carla 
Foote at the Rooms.  It not only invited, but required, that the Minister provide all documents, papers and things 
in his possession with respect to that issue.  Part 2 of that letter, written by my predecessor, states “I also provide 
all parties with procedural fairness which means I will unbiasedly assess all evidence you provide and objectively 
consider any submissions you forward to me.”

Counsel for the Minister requested further information in the form of detailed allegations from OCR on February 
1, 2019, stating in closing “It is the position that the rules of procedural fairness in administrative matters entitle 
Minister Mitchelmore to such information and an opportunity to reply.”

On February 18, 2019 the OCR provided counsel for the Minister with a letter inviting him to make submissions on 
13 pages of detailed allegations.  That documentation included the particulars of the evidence against his client, 
and possible outcomes for the investigation based on that evidence.  

The record shows OCR did not receive a substantive response, even though it was an opportunity to indicate 
that the Clerk or HRS, or other public officials, had pertinent information relating to any opinion or technical 
endorsement of the hire at issue in 2018 by the Clerk or HRS.

Counsel’s only request following the list of detailed allegations of February 18 was for copies of emails relating 
to the terminated contract with “AB” as referenced in the report, and Rooms Board of Directors minutes held by 
OCR.  Both were provided on March 7, 2019.

In addition on February 26, 2019 we disclosed to counsel, among other things, a summary of material we 
obtained by subpoena via the Deputy Minister of the Human Resource Secretariat relating to a previous job 
competition at the Rooms.

On April 9, 2019 the Minister was interviewed for approximately one hour.  He was asked direct questions about:

(a) the Request for Staffing Action Form which he signed and is accountable for,

(b) the process by which Ms. Foote was hired,

(c) why an Order-in-Council was not used to facilitate the hire, and

(d) the decision-making process and rationale that eventually led to Ms. Foote being hired.

10
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The only suggestion made by the Minister during his interview that HRS be contacted by OCR was in the context 
of highlighting the past hiring practices of the CEO of the Rooms, not the Minister’s role in the hiring under 
investigation or any process associated with that hire:

Q. Is there anything else you’d like to tell me about this whole saga? You’ve seen the allegations.

A. Yes.

Q. Is there anything else I need to know?

A. No. No…all I can say is that throughout this whole process this is not the only issue or incidence of HR 
concern with the Rooms in terms of how the CEO has looked at hiring, and has been told multiple times about 
this, and HRS or those within government can certainly highlight where they have had issues or concerns with 
how the CEO approaches HR matters.

Following the interview, the Minister and his counsel were once again invited to provide submissions, with 
counsel doing so on April 17, 2019.  Nowhere in those submissions is reference made to the need for further 
investigation, or any corroborating witness evidence that may be helpful in establishing, or us understanding, his 
position about the “appropriate processes” that were cited in his counsel’s recent letter.

My review of this request concludes that for a period in excess of six months, if the Minister was aware or 
became aware that the Clerk of the Executive Council or an official at the Human Resources Secretariat had 
pertinent evidence speaking to the process he followed in commissioning the hiring under investigation, he was 
afforded an opportunity to provide it, cite it, rely on it in testamentary and/or documentary evidence.  Indeed, 
if he had documents or any other form of evidence of direct exchanges whatsoever with the Clerk, HRS, his 
communications team or any other public or political officials in this matter, at any time material to the period 
covered by the investigation, he had a duty under law to disclose them.

I conclude that the Minister was given meaningful opportunities throughout the process and was permitted at 
all times to state his case in the manner he saw fit, including during the nine weeks that elapsed between his 
interview and the issuance of the report.

To date, no one has indicated the probative evidentiary value of conducting the suggested interviews, and the 
research phase of the investigation did include the acquisition and analysis of, among other things, publicly-
available standards for government hiring including the Human Resource Policy Manual, information on position 
management, human resource planning, and the government employment contract policy.

With all that being said, today, at the request of the Clerk of the Executive Council I met with her and her 
officials to hear their position in this matter.  This was not an interview on the record.  By copy of this letter, I 
am respectfully requesting a written submission from Executive Council by close of business on July 12, 2019.  
Following an analysis I will again notify you, Mr. Speaker, and the Clerk of the House of Assembly of my opinion.

In the Supplemental Report, the Citizens’ Representative addressed the Clerk of the Executive Council’s Submission.  
With respect to the applicability of the Public Service Commission Act, the Citizens’ Representative concluded as follows:

The Public Service Commission Act promotes the merit principle in hiring within the public service.  Section 4 of 
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the PSC Act outlines a long list of positions exempted from the PSC Act for the purpose of hiring.

Included in those exemptions are positions compensated under the Executive Pay Plan and contractual positions.  
Section 2 (f) defines contractual employee to mean a person employed for a certain term for the purpose of 
performing certain work

During our investigation we obtained a copy of Ms. Foote’s contract with The Rooms.  Unlike the (then) CEO’s 
contract for a term of five years, Ms. Foote’s contract is unquestionably open ended, and for unknown reasons 
is described as “renewable”.  In any event, there is no specific term in force.  In Section 1.3, Ms. Foote is hired 
from October 1, 2019, until terminated, pursuant to the terms of the agreement.  This is not a designated length 
of time one would attribute to the definition of a “term” in its grammatical, legal or ordinary sense.  Rather, the 
open-ended nature of the contract is akin to what one might find in a contract for a full-time employee.

Therefore, in our view, Ms. Foote is not a “contractual employee” as anticipated by Section 2(f) of the PSC Act.  
We respectfully disagree with the statement in the Executive Council submission which states, “the PSC Act does 
not apply to contractual employees per Section 4(n) and no competition was required for that reason.

We are of the view that the only possible way her employment can be exempt from the ambit of the PSC Act is 
because she is being compensated on the Executive Pay Plan.

The Citizens’ Representative continues in its Supplemental Report to discuss the hiring of Ms. Foote in an Executive 
Position.  In relation to this issue, the Citizens’ Representative concluded as follows:

Executive Council concurs with our initial assertion that executive positions throughout government are filled 
by Orders-in-Council.  They advise that no executive position was created when Ms. Foote was hired and state 
“the contractual position created at the Rooms in 2018 were titled “Executive Directors” to be consistent with 
other contractual positions within government and Crown agencies, and the title does not determine whether it 
is an executive position within the government structure.”  Executive Council provided examples from the Royal 
Newfoundland Constabulary, Service NL and the Newfoundland and Labrador Housing Corporation. 

As indicated earlier, we have reviewed Ms. Foote’s signed contract. In form and substance it is strikingly similar to 
others we have seen for government executives.  Ms. Foote is not only paid on the Executive Pay Plan (reference 
Section 2.1), but “general salary and step increases applicable to Executive Employees shall apply.”

Her travel expenses are reimbursed at rates paid to Executives.

She receives 30 days’ paid leave per year akin to Executives.

Contrary to the Minister’s repeated public assertions that this was a lateral move, the Executive Council states 
the Executive Director position is not equivalent to an executive position in government, so it is not considered a 
lateral move within the government structure.  

In sum, if Ms. Foote is not an Executive, then her appointment to the position violates the PSC Act as in our 
opinion she is not a contractual employee as defined therein.  Alternatively, if for argument sake, she does hold 
an Executive Position, an Order-in-Council was required for her appointment.
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The Citizens’ Representative also addressed the Executive Council’s submission regarding the Request for Staffing Action 
Form (RSA) and concluded as follows:

Executive Council states that RSAs are not always completed and there is no requirement for completion unless 
the signing authorities are not otherwise satisfied that they have the information they need to determine 
whether the RSA should be approved.

We are somewhat perplexed by this position.  Appendix J of our June 11 Report outlines the instructions for 
completing the RSA.  It is a copy of an official document produced by the Strategic Staffing Division of the Human 
Resource Secretariat of Executive Council.  Those instructions indicate that the form must be completed for 
all RSAs and should articulate why the position needs to be filled at this time and the potential impacts of not 
proceeding.  We note that the RSA signed for the Executive Director of Museums and Galleries contained a fully 
completed “Rationale for Staffing” section.  As an ombudsman office, we are generally wary of deviations from 
explicit policy direction.

In conclusion, we thank Executive Council for its submission.  We believe our June 11, 2019, report is premised on 
a clear understanding of the hiring practices within the public service, and contains a full account of the evidence 
collected which supports our findings and recommendations.  With respect, we will not be changing these 
findings and recommendations.  

As noted previously, this report did not alter or change the findings or recommendations made by the Citizens’ 
Representative in its June 11, 2019 report.  The report concludes as follows:

Our function in public interest disclosure is to investigate and report in an unbiased and independent manner, 
having regard to the documentary and testamentary evidence and deliberating using the civil test of balance 
of probabilities.  Having considered the additional submissions received in the post June 11 period, we will 
not be altering the findings and recommendations of our initial report, and reiterate a call for review by the 
Commissioner of Legislative Standards for scrutiny of these issues for potential code violations.

In light of the request from the Speaker of the House of Assembly, I wrote Minister Mitchelmore on June 18, 2019 
advising him that the Citizens’ Representative June 11, 2019 report was provided to me to take appropriate action in 
light of the recommendation of corrective action, highlighted the findings in the reports, and requested submissions 
on the code of conduct violations.  On August 28, 2019 Minister Mitchelmore’s legal counsel provided me with a 
written submission on behalf of the Minister.  
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ANALYSIS

At the outset, my role as the Commissioner of Legislative Standards in the context of a referral from the Speaker of the 
House of Assembly pursuant to s.58 (10) must be examined and clarified.   

Section 54(1) of the Act defines “investigator” to mean the Citizens’ Representative appointed under the Citizens’ 
Representative Act.

Section 58(1) of the Act states that, “The investigator shall carry out investigations of matters related to allegations in a 
disclosure made under this Part.”

Section 58(7) of the Act states that, “Upon completing an investigation, an investigator shall report, in writing, to the 
clerk and the speaker on his or her findings and recommendations about the disclosure and the wrongdoing”. 

Section 58(10) (a) of the Act states that, “The speaker, or the chairperson of the audit committee shall, if the report 
recommends corrective action, refer the report to the auditor general, the Attorney General, the Minister of Finance, or 
other appropriate official to take appropriate action”

A review of section 58 demonstrates that it is the statutory duty and responsibility of the Citizens’ Representative to act 
as “investigator” and “upon completing an investigation” to report to the clerk and the speaker “his or her findings and 
recommendations about the disclosure and wrongdoing.”  In the event that the report recommends corrective action, 
as it does in this case, s.58 (10) provides the speaker with a statutory discretion to refer the report to an “appropriate 
official to take appropriate action.”  

Minister Mitchelmore provided a written submission to my office wherein he addressed the role of the Office of the 
Citizen’s Representative versus the role of the Commissioner for Legislative Standards.  It is his position that I am “not 
required to blindly accept the findings, recommendations and conclusions of the OCR”.  He supports his submission by 
the fact that on page 1 of the Supplemental Report the Citizens’ Representative states “We also conveyed our opinion 
that the Commissioner of Legislative Standards should review the report as he has the express legal jurisdiction to 
consider alleged Code violations under subsection 36(1) of the …Act, as well as the conventional skills and experience to 
further adjudication this matter under the lens of the Code.”

The comments of the Citizens’ Representative in the Supplemental Report must be viewed in context.  In making the 
recommendation that the matter be referred to the Commissioner of Legislation Standards, the Citizens’ Representative 
was identifying to the speaker that my office has the statutory jurisdiction to consider alleged Code violations and the 
experience to “further adjudicate” the matter.  The reference of the Citizens’ representative to “further adjudicate” 
must be viewed in light of s.58 (10)(a) of the Act, which states that if corrective action is recommended an appropriate 
official may take appropriate action. 

It is clear that the legislature intended that the Citizens’ Representative would be the investigator with respect to public 
interest disclosure complaints, and that following an investigation if a report recommended corrective action the report 
would be provided to an appropriate official to take appropriate action.  The legislation does not provide for a right of 
appeal following the submission of the Citizens’ Representative report and also does not indicate that a re-investigation 
should occur once the matter has been referred to an appropriate official to take appropriate corrective action.  
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To interpret the Act to require my office to conduct another investigation into the matter, after the entity that has the 
express statutory jurisdiction to conduct the investigation has reported fully on the matter, is not in keeping with the 
process established under the Act, would be an efficient use of scare public resources, and would intrude upon the 
express statutory jurisdiction provided to the Citizens’ Representative under Part VI the Act.

Minister Mitchelmore’s submission also references the second last paragraph of the Supplemental Report wherein the 
Citizen’s Representative reiterated “a call for a review by the Commissioner for Legislative Standards for scrutiny of these 
issues for potential code violations”.  Once again, this statement must be taken in context and considered within the 
overall statutory scheme set out in Part VI of the Act.  The further scrutiny and review that my office is to undertake is 
what appropriate corrective action is necessary given the obligations that the member has failed to fulfill under the Code 
of Conduct.  

It must be recognized that the Citizens’ Representative has already determined that Code of Conduct violations have 
occurred.  The term “wrongdoing” is defined in s.54 (1)(e) of the Act and includes “gross mismanagement, including 
of public money under the stewardship of the commission, in violation or suspected violation of a code of conduct.”  
Therefore, in conducting his investigation under Part VI of the Act, the Citizens’ Representative has express statutory 
jurisdiction to determine if a code of conduct violation occurred.  

A review of the June 11, 2019, report demonstrates that the Citizens’ Representative has concluded that Minister 
Mitchelmore breached his Code of Conduct.  Page 29 of the Report reads as follows:

We conclude that Minister Mitchelmore’s actions in intervening to facilitate the hire of Ms. Foote at The Rooms 
not only breached his Code of Conduct, but grossly mismanaged his obligations under the Code.

On page 32 of the June 11, 2019 report the Citizens’ Representative stated, in part, that:

Reasonable people would expect the Minister of the Crown to exact strict scrutiny to a request for additional 
salary expenditures.  Indeed, that is nearly universally the case.  Here, Minister Mitchelmore either directly 
authorized the salary level for Ms. Foote through his signature on the Request for Staffing Action Form, and/or he 
acquiesced in her receiving that level of pay.  Having done so, we find that Minister Mitchelmore grossly violated 
his obligations as contained in section 8 of the Code of Conduct.

The Citizens’ Representative had the statutory jurisdiction under Part VI of the Act to make the above noted findings and 
conclusions. It is not my role to revisit these finding, but rather to determine what appropriate corrective action should 
be recommended in the circumstances.

Allegation 1 reads as follows:

Commencing on March 2018 and continuing until October 2018, Minister Mitchelmore directed staff of The Rooms 
Corporation (“The Rooms”) to hire Ms. Carla Foote as Executive Director of Marketing and Development without 
competition or a position description, in violation of generally accepted human resource practices, including the 
application of the merit principle within the Public Service.  

In relation to this allegation the Citizens’ Representative concluded that Minister Mitchelmore fundamentally 
mismanaged his obligations pursuant to the following provisions:
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- The fundamental objective of his holding public office is to serve his fellow citizens with integrity in order to 
improve the economic and social conditions of the people of the Province. (2)

- That he act lawfully and in a manner that will withstand close public scrutiny. (4)

- That he base his conduct on the consideration of the public interest. (7)

- That his relationship with government employees should be professional and based upon mutual respect and 
should have regard to the duty of those employees to remain politically impartial when carrying out their duties.

In Minister Mitchelmore’s submission to my office, he strenuously denied that he committed gross mismanagement and 
that corrective action was either appropriate or required.   He submits further that if corrective action is required that 
any corrective action must be related to changes to human resource policies and practices of government, and not relate 
specifically to Minister Mitchelmore.  

According to the Minister Mitchelmore’s solicitor:

“..none of the penalties in section 39 of the Act are appropriate as they would all require a finding of wrongdoing 
on the part of Minister Mitchelmore and they would be inappropriate or excessive.  In its Initial Report, the OCR 
referred to the Joyce Report, a case with a very different set of facts and with little to no precedential value other 
than for comparison purposes to illustrate that corrective action personal to Minister Mitchelmore would not 
be appropriate.  The Clerk of the Executive Council has offered her clear and unequivocal opinion that Minister 
Mitchelmore did nothing wrong and followed policy and procedure.”  

I do not accept Minister Mitchelmore’s submission that corrective action is not appropriate or required in the 
circumstances.  It is clear upon a review of the investigatory reports conducted by the Citizens’ Representative that 
Minister Mitchelmore was provided with procedural fairness throughout and the Citizens’ Representative considered all 
submissions presented to him in detail, including the submission of the Clerk of the Executive Council.  

The findings on page 27 of the Citizens’ Representative June 11, 2019 report include that as a result of the Minister’s 
intervention, the Board of Directors had to amend their organization structure to accommodate what they perceived 
to be a direct order from the Minister to hire Carla Foote.  As noted by the Citizens’ Representative, “there was no 
evidentiary basis for the Board to elevate the position from “director” to “executive director” between September 21, 
2018 and September 27, 2018, but for the intervention of the Minister.”  

The Citizens’ Representative goes on to state on page 29 that “In conclusion on this allegation, we find that the 
Board of Directors’ stated goal of using the merit principle in hiring, for among others, the Director of Marketing and 
Development, was undermined by the intervention of Minister Mitchelmore to direct the CEO and the Board to hire Ms. 
Foote.”

It is also clear from a review of the June 11, 2019 Citizens’ Representative report that “Mr. Brinton was directed to sign 
the Request for Staffing Action form and Ms. Foote’s contract. The evidence of not just Mr. Brinton, but members of the 
Executive Committee of the Board support that conclusion.  We also accept the evidence of the Executive Committee 
that when faced with this direction from the Minister, they felt compelled to comply.”

As noted by the Citizens’ Representative, the section of the Request for Staffing Action Form applicable to Ms. Foote’s 
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hiring was incomplete.  The Rationale for Staffing section of the Form appears in Part IV, just above Part V entitled 
Authorization, on the same page as the signature page wherein Minister Mitchelmore approved the hiring of Ms. Foote.  

The Rationale for Staffing section reads as follows:

Please provide a detailed explanation which includes rationale for staffing; how a short- or long-term vacancy will 
impact operations and why this position needs to be filled at this time; whether hard-to-fill (list the examples); 
and if there are no other similar positions or no ability to redistribute duties of this vacancy elsewhere (including 
any supporting metrics or transaction data.)

The Instructions for completing the Request for Staffing Action form appear at Appendix J of the Citizens’ Representative 
June 11, 2019 report and state the following with respect to the completion of Section IV Rationale for Staffing:

The Management Contact is responsible for completing this section of the form.  This section must be completed 
for all RSA’s and should articulate why this position needs to be filled at this time and the potential impacts of not 
proceeding.”

When questioned by the Citizens’ Representative regarding the incomplete section on “Rationale For Staffing” the 
Minister stated the following:

I can’t explain why that isn’t complete. It certainly should have been complete and I review requests for 
staffing actions on a very regular basis no different that many other documents I review.  It’s quite regularly 
that I catch matters of either spelling errors or other things.  In this particular case I guess it’s something I 
didn’t see as being left blank. I had signed it.  The CEO had signed it.  And this would have been something 
that I expect those that are filling out and completing these forms…I never complete any of these forms as 
a Minister. It wouldn’t be my role to do so.  I review them.  I would expect that all the people who would 
completed and filled in all the appropriate details.  

The comments of Minister Mitchelmore must be considered within the overall factual context with respect to what was 
occurring at the time.  According to the Citizens’ Representative, as a result of Minister Mitchelmore’s intervention the 
Board of Directors had to change their organizational structure and perceived the hiring of Ms. Foote as a direct order.  
In my opinion, in such circumstances one would reasonably expect that a Minister acting prudently would ensure that 
he was fully informed by staff to ensure that procedures were followed correctly to demonstrate that he was reasonably 
informed as to the rationale for the hiring of Ms. Foote. 

It is not enough for the Minister to say that he relied upon officials to ensure that this form was completed with the 
appropriate details. While it is recognized that the Clerk of the Executive Council indicated that this section of the form 
is not always completed, this submission is contrary to the explicit “Instructions for Completing the Request for Staffing 
Action Form.”  As noted by Justice Green at page 5-4 of his report, wherein he quoted political sociologist Max Weber, 
“the honor of the political leader, of the leading statesman…lies precisely in an exclusive personal responsibility for what 
he does, a responsibility he cannot and must not reject or transfer.”

Minister Mitchelmore needs to accept responsibility for his actions in this matter.  He was directly involved at the outset 
with respect to the hiring of Ms. Foote at the Rooms and according to the Citizen’s Representative it was his intervention 
that allowed her to secure employment at The Rooms. The fact that there was confusion about the process is evident 
given that the Minister what of the view that the transfer of Ms. Foote to The Room was a lateral transfer, but the Clerk 
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of the Executive Council confirmed this not to be the case.  In addition, there appears to be some disagreement between 
the Clerk of the Executive Council and the Citizens’ Representative on the necessity of the Request for Staffing Action 
Form being completed according to policy.  

However, what is clear is that ultimate responsibility and accountability lies with the Minister, and before authorizing 
the employment of Ms. Foote he had a responsibility to ensure that all processes were followed correctly. If there 
was uncertainty or confusion regarding the process any uncertainty should have been rectified before providing his 
authorization.  

It also appears clear from the findings of the Citizens’ Representative, that Minister Mitchelmore’s conduct placed the 
Executive Committee of the Board of Directors of the Rooms and its’ former CEO in a very awkward and uncomfortable 
position.  The Minister’s intervention caused the Board of Directors to have to change its organizational structure after 
it had been approved.  In my opinion, his overall conduct in this matter is in keeping with the Code of Conduct violations 
identified by the Citizens’ Representative and corrective action is necessary.  

Allegation 3

Minister Mitchelmore instructed staff to set the salary for the Executive Director of Marketing and Development 
position to which Ms. Foote was appointed at $132,000.00, far exceeding the salary provided for in the vacant Director 
of Marketing and Development position at The Rooms, thereby grossly mismanaging public funds.

With respect to this allegation the Citizens’ Representative concluded that Minister Mitchelmore grossly violated his 
obligations as contained in section 8 of the Code of Conduct.

Section 8 of the Code of Conduct reads as follows:

In performing their official duties, Members will apply public resources prudently and only for the purposes for which 
they are intended.

As noted on page 31 of the Citizen’s Representative June 11, 2019 report:

“There is ample evidence to suggest that the Rooms could have recruited highly competent candidates for the 
position of Director of Marketing and Development with compensation allocated in the HL 24 salary range.  The 
Board of Directors, after studying how best to organize its institution, had decided that an HL 24 salary scale 
was appropriate for the position.  The reclassification by the Board of the position on September 27, 2018 was 
to accommodate the hire of Ms. Foote.  The net effect is that the rooms are overcompensating for the position 
of Executive Director of Marketing and Development in the range of a $30 - $40,000 per year.  We also note that 
government didn’t realize any salary savings by keeping Ms. Foote’s former position vacant, as a replacement 
was appointed for her upon the commencement of her work with the Rooms.”

As noted by Justice Green in his report on page 5-1:

“There must be a heightened sense of responsibility and appreciation that they are the guardians of the public 
purse and a willingness to be proactive and vigilant to ensure that even inattention to duty or complacency does 
not contribute to system breakdown.”
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The failure of Minister Mitchelmore to take the steps necessary to ensure that proper processes were followed in the 
hiring of Ms. Foote, including a detailed appreciation for the financial impact of his actions, did not live up to the sense of 
responsibility and appreciation as a guardian of the public purse and corrective action is necessary for violating section 8 
of the code.  

Section 39 of the Act reads as follows:

39. Where the commissioner determines that a member has failed to fulfil an obligation under the code of 
conduct, he or she may recommend in the report under section 38

             (a)  that the member be reprimanded;

             (b)  that the member make restitution or pay compensation;

             (c)  that the member be suspended from the House of Assembly, with or without pay, for a period 		
	              specified in the report; or

             (d)  that the member’s seat be declared vacant.

As noted previously, in Minister Mitchelmore’s submission his solicitor submitted that if any corrective action is required 
it must be related to changes to human resource policies, and not relate specifically to Minister Mitchelmore.  I do not 
agree.  It is noteworthy that the Speaker of the House of Assembly also forwarded the Citizens’ Representative report to 
the Clerk of the Executive Council.  If changes or clarifications to human resource polices are required as a result of this 
matter, the task of recommending that corrective action is best completed by the Clerk of the Executive Council who can 
work with appropriate government departments.   

In providing the Citizens’ Representative reports to me, my duty is to decide what appropriate corrective action is 
necessary given the findings of the Citizens’ Representative with respect to Code of Conduct violations.  While some 
may suggest that appropriate action should not be penal in nature and should be forward looking, as the Commissioner 
of Legislature Standards I cannot turn a blind eye to these code violations and a penalty is required to accomplish the 
purposes of general and specific deterrence.  All members of the House of Assembly should be aware that their actions 
and inactions may carry significant consequences, and recognize that appropriate corrective action may include one or 
more of the penalties enumerated in s.39 of the Act.

It must be recognized that both the Citizens’ Representative and the Commissioner for Legislature Standards are 
necessary checks and balances upon all elected members of the House of Assembly.  The independence and neutrality 
of these offices is a necessary transparency and accountability mechanism to ensure that all of our elected officials are 
acting in the best interests of the people of the Province. In the present context, the Citizens’ Representative conducted 
a detailed investigation and made significant findings and conclusions based upon its review of the matter.  The fact that 
these findings involve a Cabinet Minister is immaterial to the obligation that all members of the House of Assembly have 
to live up to their code of conduct obligations. 

When initially making a decision about the future of Ms. Foote, Minister Mitchelmore had a duty to ensure that the 
appropriate processes were followed, the appropriate expertise was consulted and that the necessary checks and 
balances were complied with.  This includes but is not limited to making a determination of what process to follow. 
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There have been differing opinions from the Clerk of the Executive Council, the Citizens Representative and legal 
counsel for Minister Mitchelmore as to the nature of the appointment of Ms. Foote.  Accordingly, the mitigating factor 
in determining the appropriate penalty is that there are a number of differing opinions as to what was the proper 
procedure.  Minister Mitchelmore bears responsibility for his actions and his participation in the authorization of the 
hiring of Ms. Foote in a manner that the Citizens’ Representative determined was not in compliance with hiring practices, 
and which resulted in the Board of Directors of the Rooms having to amend its organizational structure. Therefore, it is 
my opinion that Minister Mitchelmore should be reprimanded in accordance with s.39(a) of the Act. 
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BY HAND

29 July, 2019

Ms. Sandra Barnes

Clerk of the House of Assembly

Dear Madame Clerk:

RE: Supplemental OCR Public Interest Disclosure report

Pursuant to Section 58(7) of the House of Assembly Accountability, Integrity and
Administration Act (“the Act”) I submit to you a supplemental report, further to that
issued on 11 June 2019. A copy has been provided to the Speaker as anticipated by the
Act.

In the intervening period I have had contact with, and accepted submissions from, both
the Clerk of the Council and Legal Counsel for the Hon. Christopher Mitchelmore. Both
of whom are also receiving copies of this report, in the interest of procedural fairness.

My analysis of these submissions does not lead to any change in the findings contained
in the 11 June report. I am reiterating by recommendation that this matter be referred to
the Commissioner of Legislative Standards for further review.

My duties under the Act in this mailer are now discharged. If you have any questions or
concerns in this or any other mailer, please contact the undersigned.

Bradley J. Moss

Citizens’ Representative
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INTRODUCTION

On June 11, 2019, the Office of the Citizens’ Representative (“the OCR”) released a confidential
public interest disclosure report to both the Honourable Speaker, and the Clerk of the House of
Assembly. In the report, we outlined factual findings and conclusions with respect to a public
interest disclosure investigation arising from allegations that the Honorable Christopher
Mitchelmore (“the Minister”) grossly mismanaged his obligations pursuant to his code of
conduct in relation to the appointment of Ms. Carla Foote to the position of Executive Director
of Marketing and Development with the Rooms Corporation (“The Rooms”).

The report concluded that the Minister had, in our view, breached his code of conduct in
relation to the appointment process for Ms. Foote, and her placement on the executive pay
scale, which exposed the budget of the Rooms to significant extra yearly salary costs. We also
conveyed our opinion that the Commissioner of Legislative Standards should review the report
as he has the express legal jurisdiction to consider alleged Code violations under subsection
36(1) of the House of Assembly Accountability, Integrity and Administration Act (“the Act”), as
well as the conventional skills and experience to further adjudicate this matter under the lens
of the Code.

On June 19, 2019, we received a copy of a letter to the Speaker from the Minister’s Legal
Counsel, alleging that the OCR did not provide the Minister with adequate procedural fairness
during the course of our investigation (Appendix SR-i).

We were on the cusp of replying to the letter when, on June 26, 2019, we received a telephone
call from the Clerk of the Executive Council (“the Clerk”) advising that she had received a copy
of our report from the Speaker, and would like to meet to discuss the possibility of Executive
Council filing a submission to clarify certain findings contained in the report. We certainly do
not question the Speaker’s decision making on where to refer the report after our investigative
duties are discharged. The Speaker has clear discretion under the Act to refer a report to the
appropriate officials for appropriate action.

We obliged the Clerk’s request. During the subsequent meeting on June 27, 2019, we agreed to
accept a formal written submission from Executive Council on or before July 12.

Also on June 27 2019, in a letter to the Speaker, we refuted the allegations of a breach of
procedural fairness as contained in SR-i (Appendix SR-2), and stated our agreement in writing
to accept a submission from Executive Council.

The decision to do so was in keeping with our respect for both the Clerk, and for Executive
Council and the vital role it plays as an institution of government. We received the Executive
Council’s submission on July 12, 2019 (Appendix SR-3).

We were subsequently advised by the Minister’s Legal Counsel that he would like to file a
submission as a result of this submission made by Executive Council. We received that
document on July 19, 2019 (Appendix SR4).
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What follows in this Supplemental Report is our analysis and assessment of the submissions of
Executive Council and the Minister’s Legal Counsel.

THE EXECUTIVE COUNCIL’S SUBMISSION

The purpose of the Executive Council’s submission was to provide us with broader context
regarding the policies and practices with respect to executive staffing across government
departments and crown agencies. It culminated in a respectful request to reconsider our
findings, which they felt might not have been premised on facts and analysis contained in their
submission.

We wish to acknowledge and thank Executive Council for its work in preparing the submission
document but its content does not provide a solid basis on which we can alter our findings and
recommendations. We come to this conclusion after considering the following issues that arise
from Executive Council’s commentary;

a) Re: The Public Service Commission Act (the “PSC Act”)

The Public Service Commission Act promotes the merit principle in hiring within the public
service. Section 4 of the PSC Act outlines a long list of positions exempted from the PSC Act for
the purposes of hiring.

Included in those exemptions are positions compensated under the Executive Pay Plan and
contractual positions. Section 2(f) defines contractual employees to mean a person employed
for a certain term for the purpose of performing certain specified work, and whose terms and
conditions of employment are specifically stated in a written contract.

During our investigation we obtained a copy of Ms. Foote’s contract with The Rooms. Unlike
the (then) CEO’s contract for a term of five years, Ms. Foote’s contract is unquestionably open
ended, and for unknown reasons is described as “renewable.” In any event, there is no specific
term in force. In Section 1.3, Ms. Foote is hired from October 1, 2019, until terminated,
pursuant to the terms of the agreement. This is not a designated length of time one would
attribute to the definition of a “term” in its grammatical, legal or ordinary sense. Rather, the
open-ended nature of the contract is akin to what one might find in a contract for a full-time
employee.

Therefore, in our view, Ms. Foote is not a “contractual employee” as anticipated by Section 2(f)
of the PSC Act. We respectfully disagree with the statement in the Executive Council
submission which states, “the PSC Act does not apply to contractual employees per Section 4(n)
and no competition was required for that reason.”
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We are of the view that the only possible way her employment can be exempt from the ambit
of the PSC Act is because she is being compensated on the Executive Pay Plan.

b) Re: Budget Allocation

Executive Council submits that the budget allocation for another position at The Rooms was
used to fund the employment of Ms. Foote. We wish to point out that the funding for the
other position, the Director of Marketing and Development, had a starting (offered) salary in
2018 of $85,000, topping out eventually at $105,000. Ms. Foote’s salary is $132,187 and
neither the Minister, nor Executive Council, has provided a firm explanation as to where the
$47,000+ salary differential for Ms. Foote’s salary comes from. Barring any new evidence, we
can only conclude that it has to come from the general operational budget for The Rooms.

This differential represents public funds which could have been used for other purposes to
assist The Rooms in fulfilling its mandate or alternatively, returned to the public treasury. This
budget allocation issue is compounded further by a lack of anything concrete to compare the
(defined) duties of the Director versus the (undefined) duties of the Executive Director. Perhaps
they indeed exist, but no one knows what additional services The Rooms can expect to receive
for this $47,000÷ annual premium over an $85,000 Director of Marketing and Development.

c) Re: An Executive Position

Executive Council concurs with our initial assertion that executive positions throughout
government are filled by Orders-in-Council. They advise that no executive position was created
when Ms. Foote was hired and state “the contractual positions created at The Rooms in 2018
were titled ‘Executive Directors’ to be consistent with other contractual positions within
government and Crown agencies, and the title does not determine whether it is an executive
position within the government structure.” Executive Council provided examples from the Royal
Newfoundland Constabulary, Service NL and the Newfoundland and Labrador Housing
Corporation.

As indicated earlier, we have reviewed Ms. Foote’s signed contract. In form and substance it is
strikingly similar to others we have seen for government executives. Ms. Foote is not only paid
on the Executive Pay Plan (reference Section 2.1), but “general salary and step increases
applicable to Executive Employees shall apply.”

Her travel expenses are reimbursed at rates paid to Executives.

She receives 30 days’ paid leave per year akin to Executives.

Contrary to the Minister’s repeated public assertions that this was a lateral move, the Executive
Council states the Executive Director position is not equivalent to an executive position in
government, so it is not considered a lateral move within the government structure.
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In sum, if Ms. Foote is not an Executive, than her appointment to the position violates the PSC
Act as in our opinion she is not a contractual employee as defined therein. Alternatively, if for
argument sake, she does hold an Executive position, then by Executive Council’s submission, an
Order-in-Council was required for her appointment.

d) Request for Staffing Action Form (RSA)

Executive Council states that RSAs are not always completed and there is no requirement for
completion unless the signing authorities are not otherwise satisfied that they have the
information they need to determine whether the RSA should be approved.

We are somewhat perplexed by this proposition. Appendix J of our June 11 Report outlines the
instructions for completing the RSA. It is a copy of an official document produced by the
Strategic Staffing Division of the Human Resource Secretariat of Executive Council. Those
instructions indicate that the form must be completed to authorize a staffing action. Under the
section entitled “Rationale for Staffing” it notes that this section must be completed for all RSAs
and should articulate why the position needs to be filled at this time and the potential impacts
of not proceeding. We note that the RSA signed for the Executive Director of Museums and
Galleries contained a fully completed “Rationale for Staffing” section. As an ombudsman office,
we are generally wary of deviations from explicit policy direction.

In conclusion, we thank Executive Council for its submission. We believe our June 11, 2019,
report is premised on a clear understanding of the hiring practices within the public service, and
contains a full account of the evidence collected which supports our findings and
recommendations. With respect, we will not be changing these findings and recommendations.

Submission of the Minister’s Legal Counsel

Having reviewed the July 19, 2019, submission of the Minister’s Legal Counsel we state that
under our statutory authority we have broad discretion in how we conduct investigations
including who to interview. Having access to the necessary publicly available policies and
directions on hiring processes at both the Executive Council and PSC level, combined with
conventional experience and knowledge in investigating complaints relating to government
hiring, we did not deem it necessary during the investigation to compel face-to-face interviews
of staff of the Human Resource Secretariat and Executive Council. Nothing in the submissions
of Executive Council or the Minister’s Legal Counsel alters the foundation for that decision.

As we noted in our letter of June 27 (Appendix SR-2), we provided the Minister with all relevant
evidence collected in a timely fashion, outlined the allegations made against him and the
implications of same, and we gave him every opportunity to respond. It was not until after the
release of the June 11 report that he provided any indications or suggestions that his testimony
or submissions would be bolstered by face-to-face interviewing with Executive Council. As a
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member of Executive Council (indeed it is only composed of Ministers in office headed by the
Lieutenant Governor as Governor-in-Council) he would have had unfettered access at all times
to its contextual information and advice from supporting personnel, pre and post interview.
Out of respect for the Minister and Counsel, and in the interest of continuing the Minister’s
access to procedural fairness we accepted and considered additional submissions.

Our function in public interest disclosure is to investigate and report in an unbiased and
independent manner, having regard to documentary and testamentary evidence and
deliberating using the civil test of balance of probability. Having considered the additional
submissions received in the post June 11 period, we will not be altering the findings and
recommendations of our initial report, and reiterate a call for review by the Commissioner of
Legislative Standards for scrutiny of these issues for potential code violations.

The Office of the Citizens’ Representative has discharged its duty as Investigator and is closing
this investigation.

29 JUIL( 19
BradleyJ. Moss Date

Citizens’ Representative
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Letter to the Speaker from
the Minister’s Legal Counsel.
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19 June 2019

Via Email: perrytrimpergov.nl.ca

Speaker of the House of Assembly
P.O. Box 8700
St. John’s, NL
A1B 436
Attention: The Honourable Perry Trimper, Speaker of the House of Assembly

Dear MinisterTrimper:

Re: The Honourable Christopher Mitchelmore
OCR File Number: 3W819

We write further to a report of the Office of the Citizen’s Representative (“OCR”) dated June 11, 2019arising from a disclosure under the House of Assembly, Accountability and integrity Act (the “Act”). We
would like to advise our client’s position is that procedural fairness, as required by the Act, was not
followed in the entire OCR process, including in relation to the OCR’s decision not to interview the Clerk
of the Executive Council or individual(s) with the Human Resources Secretariat. Both the Clerk and
Human Resources Secretariat would have information relevant to the investigation in terms of the
appropriate processes. As a result, the OCR report contains incomplete information and reaches
incorrect conclusions.

We are writing to make you aware of these concerns before any decisions or steps are taken In relation
to the OCR report. We request an opportunity on behalf of our client to make submissions to you
before any decisions or steps are taken in relation to the OCR Report so as to ensure procedural
fairness. Please be advised we have copied the OCR with this letter and we intend to request in writing
that it reconsider the thoroughness of its investigation and speak with the Clerk of the Executive Council
and a representative of Human Resources Secretariat regarding the disclosure under the Act.

Please do not hesitate to contact me if you have anyquestIons.

CP/tg

94 Elizabeth Avenue
2nd Floor, Suite 4
St. Johns, NL AiR IRS

and rowqw ph low.ca
chris@wphlow.ca
Jchn@wpaw.co

Sincerely,
WADDEN HOGAN

Chris Peddigrew

(70’) 576-7164 WPH_Law
(70’’) 700-2159

/wph low



cc: Elizabeth Day - elizabethday@gov.ni.ca
Clerk of the Executive Council

cc: Bradley Moss - bradleyrnoss@gov.nl.ca
Office of the Citizens Representative
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BY HAND

27 June1 2019

The Honourable Perry Trimper, MHA

Speaker of the House of Assembly

Dear Speaker

RE: The Honourable Christopher Mitchelmore

I am in receipt of correspondence to you dated 19 June 2019 from legal counsel for the
Honourable Christopher Mitchelmore.

The letter alleges that the OCR did not provide Minister Mitchelmore with procedural
fairness because it did not contact the Clerk of the Executive Council or an official from
the Human Resources Secretariat.

For the record, on January 4 2019 the OCR wrote the Minister and gave him notice of
the commencement of the investigation. That letter specifically mentions the fact that
the OCR was investigating the hiring of Ms. Carla Foote at the Rooms. It not only
invited, but required, that the Minister provide all documents, papers and things in his
possession with respect to that issue. Page 2 of that letter, written by my predecessor,
states “I also provide all parties with procedural fairness which means I will unbiasedly
assess all evidence you provide and objectively consider any submissions you forward
to me.”



Counsel for the Minister requested further information in the form of detailed allegations
from OCR on February 1 2019, stating in closing “It is our position that the rules of
procedural fairness in administrative matters entitle Minister Mitchelmore to such
information and an opportunity to reply.”

On February 18, 2019 the OCR provided counsel for the Minister with a letter inviting
him to make submissions on 13 pages of detailed allegations. That documentation
included the particulars of evidence against his client, and possible outcomes for the
investigation based on that evidence.

The record shows OCR did not receive a substantive response, even though it was an
opportunity to indicate that the Clerk or HRS, or other public officials, had pertinent
information relating to any opinion or technical endorsement of the hire at issue in 2018
by the Clerk or HRS.

Counsel’s only request following the list of detailed allegations of February 18 was for
copies of emails relating to the terminated contract with “AB” as referenced in the report,
and Rooms Board of Directors minutes held by OCR. Both were provided on March 7,
2019.

In addition on February 26 2019 we disclosed to counsel, among other things, a
summary of material we obtained by subpoena via the Deputy Minister of the Human
Resource Secretariat relating to a previous job competition at the Rooms.

On April 9 2019 the Minister was interviewed for approximately one hour. He was
asked direct questions about:

(a) the Request for Staffing Action Form which he signed and is accountable for,

(b) the process by which Ms. Foote was hired,

(c) why an Order in Council was not used to facilitate the hire, and

(d) the decision-making process and rationale that eventually led to Ms. Foote
being hired.

The only suggestion made by the Minister during his interview that HRS be contacted
by OCR was in the context of highlighting the past hiring practices of the CEO of the
Rooms, not the Minister’s role in the hiring under investigation or any process
associated with that hire:

Q: Is there anything else you’d like to tell me about this whole saga? You’ve seen
the allegations.

A: Yes



Q: Is there anything else I need to know?

A: No. No.. .all I can say is that throughout this whole process this is not the only
issue or incidence of HR concern with the Rooms in terms of how the CEO has
looked at hiring, and has been told multiple times about this, and HRS or those
within government can certainly highlight where they have had issues or
concerns with how the CEO approaches HR mailers.

Following the interview, the Minister and his counsel were once again invited to provide
submissions, with counsel doing so on April 17 2019. Nowhere in those submissions is
reference made to the need for further investigation, or any corroborating witness
evidence that may be helpful in establishing, or us understanding, his position about the
“appropriate processes” that were cited in his counsel’s recent letter.

My review of this request concludes that for a period in excess of six months, if the
Minister was aware or became aware that the Clerk of the Executive Council or an
official at the Human Resources Secretariat had pertinent evidence speaking to the
process he followed in commissioning the hiring under investigation, he was afforded an
opportunity to provide it, cite it, or rely on it in testamentary and/or documentary
evidence. Indeed, if he had documents or any other form of evidence of direct
exchanges whatsoever with the Clerk, HRS, his communications team or any other
public or political officials in this matter, at any time material to the period covered by the
investigation, he had a duty under law to disclose them.

I conclude the Minister was given meaningful opportunities throughout the process and
was permitted at all times to state his case in the manner he saw fit, including during the
nine weeks that elapsed between his interview and the issuance of the report.

To date, no one has indicated the probative evidentiary value of conducting the
suggested interviews, and the research phase of the investigation did include the
acquisition and analysis of, among other things, publicly-available standards for
government hiring including the Human Resource Policy Manual, information on
position management, human resource planning, and the government employment
contract policy.

With all of this being said, today, at the request of the Clerk of Executive Council I met
with her and her officials to hear their position in this matter. This was not an interview
on the record. By copy of this letter to the Clerk, I am respectfully requesting a written
submission from Executive Council by close of business on July 12, 2019. Following an
analysis I will again notify you, Mr. Speaker, and the Clerk of the House of Assembly of
my opinion.



Please note that the receipt and analysis by me of Executive Council’s submission is a
courtesy and does not constitute the re-opening of this investigation.

If you have any questions or concerns in this or any other matter, please contact the
undersigned.

Yours Truly,

Bradley J. Moss

Citizens’ Representative

c. Ms. Elizabeth Day— clerk of the Executive council

Ms. Sandra Barnes — clerk of the House of Assembly

Mr. chris Peddigrew— counsel forthe Hon. c. Mitchelmore
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Néw’ftnZdland Government of Newfouncfiand and Labrador

I k d Clerk of the Executive Council
LJdUra or and Secretary to Cabinet

July 12, 2019

BradleyJ. Moss
Office of the Citizens’ Representative
4th Floor, Beothuk Building, 20 Crosbie Place,
P.O. Box 8400
St. John’s, NL
MB 3N7

Dear Mr. Mass:

Re: The Honourable Christopher Mitchelmore

I write in relation to our meeting of June 27, 2019 and your correspondence to the Honourable
Perry Trimper, MHA, Speaker of the House of Assembly, of the same date.

On June 14, 2019, my office was provided with a copy of the Report of the Citizen’s
Representative In the Matter of a Public Interest Disclosure Made Under Part VI of the House of
Assembly Accountability, Integrity and Administration Act, (the “Report”).

Upon review of the Report, it became clear that while the Minister is informed on the policy
and process for hiring in his areas of responsibility, his statements did not provide information
in the broader context regarding the policies and practices with respect to executive staffing
across government or Crown agencies. From a practical perspective, officials are relied upon
for operational knowledge and to confirm that proposed actions are in accordance with the
details of the applicable policies and practices. As a result, several conclusions are made in the
Report without the benefit of the broader context that can be provided by Cabinet Secretariat.
Specifically, when the Clerk of Executive Council provides direction on executive appointments,
the Assistant Deputy Clerk manages the human resource responsibilities for those
appointments and movement of existing executive into other positions across government and
Crown agencies.

The Report lists facts established by uncontradicted evidence under each allegation and
findings. In the “Conclusions on The Findings,” it is stated that:

“Minister Mitchelmore grossly mismanaged his obligations with respect to the Code of
Conduct given his involvement in the appointment of Ms. Foote to The Rooms and the
setting, or permitting to be set, her salary at $132,000.”

P.O. Box 8700, St. John’s, NL, Canada AlS 4J6 t 709.729.2853
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I requested a meeting with you to express concern that erroneous conclusions were relied on
to support a finding of gross mismanagement on the part of the Minister and you subsequently
agreed to accept a written submission on these matters. The following information is provided
to identify and clarify the policies and practices referenced in the Report for your consideration.

Allegations and Findings of Fact

The findings of fact that are of concern are relied on predominantly in the discussion and
findings under Allegations 1 and 3.

Under the heading of Allegation 1, the Report states at page 27:

“Minister Mitch elmore has consistently mointained in the media, the House of Assembly,
and in on interview with us, that Ms. Foote was the best qualified for the position and that
her move was a lateral transfer consistent with similar transfers at the executive level within
the public service;” and

“Dean Brin ton and the Executive Committee of the Board perceived Minister Mitchelmore’s
direction to hire Ms. Foote as a direct order. Dean Brin ton signed Ms. Foote’s contract and
both he and the Minister had signed a Request for Staffing Action Form. That Form was not
in compliance with explicit Human Resource Secretariat instructions, in that the section
dedicated to outlining the rationale for staffing was not completed.”

Further findings of fact include that the Request for Staffing Action (RSA) form was not
compliant with policy, that there was no evidence of consideration of other candidates, no job
description was provided and that the Executive Director position was exempt from the Public
Service Commission Act (‘the “PSC Act”), due to Carla Foote being compensated on the
executive pay plan.

The Report notes on page 29, that:

“We find that there were seriaus deviations from standard policies and practices which
include:
a) The direction or condoning of the elevation of the marketing and development
position to an executive position, literally on the same day that the Board of Directors,
after considerable work and consultation with the Human Resource Secretariat, had
determined it should be a director level;
b) The direction or condoning of the Board of Directors and the CEO to hire Ms.
Foote in the absence of a job competition or the provision of a resume, let alone the
conduct of ajob competition.
c) The said direction to hire was in contrast to other transfers within the senior
executive of government in that it was not supported by an Order-in-CounciL”

In relation to the findings listed above, Ms. Foote was engaged at The Rooms by a contract of
employment. The PSC Act does not apply to contractual employees per section 4(n), and no
competition was required for that reason.
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The Human Resource Secretariat Employment Contract Policy states:

Subject to the terms of this policy, the Minister and/or the permanent head may,
on behalf of the Government, enter into a contract of employment with any
person where any of the following circumstances exist:
• the person will be providing services in connection with a specific project
or program which is of limited duration, and/or which is cost-shared with
another jurisdiction; or
• a person is required to perform a service on a regular, full-time or part-
time basis, which requires specialized qualifications, knowledge, and/or
experience.

While the budget allocation for another position at The Rooms was used to fund the
contractual employment of Ms. Foote, her engagement does not result in a reclassification or
filling of the existing position. The fact that Ms. Foote’s compensation from her previous
position as a departmental executive was maintained did not warrant or result in a
reclassification of the existing Director of Marketing and Development position and they remain
distinct positions.

Contracts of employment do not always include a position description. Sometimes a scope of
work may be appended to the contract of employment. In other cases, there may be a brief
summary of the role contained in an article of the contract or it may be through verbal
discussions with the employee. In the case of Ms. Foote, there was no position description
appended to or included in the contract. A description of the key responsibilities was provided
verbally to Ms. Foote.

No new position description was prepared as this was not a reclassification. Ms. Foote was
engaged at The Rooms as it was determined that her knowledge and experience with
government would bean asset for The Rooms.

Executive positions are filled by Orders in Council which are required when legislation
authorizes the Lieutenant-Governor in Council to appoint an individual to a position. The terms
and conditions of employment for these positions are found in the Treasury Board approved
Executive Compensation Policies that apply to positions filled by Order in Council. An Order in
Council is not required for the creation of a contractual position. Positions compensated under
the executive pay plan and contractual positions are exempt from the PSC Act. The contractual
positions created at The Rooms in 2018 were titled “Executive Directors” to be consistent with
other contractual positions within government and Crown agencies and the title does not
determine whether it is an executive position within the government structure. There are a
number of instances where consistent arrangements exist within the public service such as the
Executive Director of Commercial Registry with Service Newfoundland and Labrador, Executive
Director of Financial and Corporate Services at the Newfoundland and Labrador Housing
Corporation and Executive Director of Support Services at the Royal Newfoundland
Constabulary. These positions are not executive positions.
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It is usual practice for government to move members of executive from one position to another
as the need arises. In accordance with the Executive Compensation Policies and Procedures
and to minimize the impact on individuals who are moved, salary and benefits are not changed.
Otherwise, individuals may not agree to change positions and/or government could face legal
claims such as constructive dismissal. Similarly, executive who are asked to move from their
executive role to a contractual position, retain their executive salary and benefits for the term
of the contract. The ability of the Clerk of the Executive Council to move executive in this way is
critical to the effective management of the public service.

For reasons outlined above, the terms of Ms. Foote’s contract with The Rooms preserved her
existing salary of $132,187.00, that had been set in accordance with the Executive
Compensation Policies of government. In that respect, her move may be considered lateral.
However, as noted above, the Executive Director position is not equivalent to an executive
position in government so is not considered a lateral move within the government structure.

The Rooms Corporation has been provided with human resource support and services from the
Human Resource Secretariat since it was incorporated. It is scheduled to the PSC Act, which
means the Act applies to it, subject to specific exceptions listed in section 4. The departments
of government are also listed in the schedule. The human resource processes for government
have evolved over the years so that the Public Service Commission and the Human Resource
Secretariat each fulfill functions in the staffing process. The departments and The Rooms are
considered clients of the Human Resource Secretariat.

Generally, staffing action is initiated by a manager in a department. The Human Resource
Secretariat is engaged through the Request for Staffing Action form (RSA), which identifies
pertinent information such as the position being filled, Department and whether a competition
will be held, whether it is contractual or a new or existing position. This information assists the
Human Resource Secretariat with position tracking and management across clients and initiates
the payroll function as well. The RSA form also includes a section where the rationale for hiring
can be noted. It is not always completed. The purpose of this section on the RSA is to ensure
that the signing authorities in the Department are aware of the reason for the request. This is a
client matter and there is no requirement for this to be completed unless the signing
authorities are not otherwise satisfied that they have the information they need to determine
whether the RSA should be approved. It was an oversight of staff at Cabinet Secretariat that the
rationale on the RSA for Ms. Foote was not complete. However, those with signing authority,
including the Minister, were aware that Ms. Foote was being engaged at The Rooms and the
rationale for same.

Under the heading of Allegation 3, the Report states at page 32 that:

“Here, Minister Mitchelmore either directly authorized the salary level for Ms. Foote
through his signature on the Request for Staffing Action form, and/or he acquiesced in
her receiving that level of pay. Having done so, we find that Minister Mitch elmore
grossly violated his obligations as contained in section 8 of the Code of Conduct.”

Clarification regarding the salary for Ms. Foote remaining at $132,187.00, has been provided
above. Also noted above, is the fact that the position of Director of Marketing and



Development was not reclassified or filled by Ms. Foote. The Minister did not provide
authorization to fill the permanent position of Director of Marketing and Development. This
position remains vacant and the salary funding for the vacancy is being used to fund the
contractual position of Executive Director of Marketing and Development.

Similarly, four weeks later, the Minister approved the creation of the contractual position of
Executive Director of Museums and Galleries. This contractual position is funded through the
permanent position of Director, Provincial Museum, which is being held vacant. Anne Chafe
who received a promotional increase and retained director level benefits most recently
occupied this contractual position.

The Board of Directors may have thought they were approving the creation of executive roles
however; the Board does not have the authority to create executive positions as these positions
are created by statute or by the Lieutenant-Governor in Council and confirmed by an Order in
Council. There is no Order in Council required for the creation or appointment to a contractual
position.

Conclusion
The compensation for Ms. Foote was maintained to minimize the impact on her terms of
employment resulting from her engagement at The Rooms. This is consistent with the
approach taken by government when moving executive from one position to another and is in
accordance with legal advice. While the Minister is accountable for spending in his area of
responsibility, the rationale provided for maintaining Ms. Foote’s salary and benefits is in
accordance with policy and practice of government and is intended to mitigate potential legal
claims. The Minister relies on these policies and practices and advice of officials to confirm that
actions are in accordance with the details of the applicable policies and practices.

A competition or position description was not required in order to engage Ms. Foote on a
contract. Engagement of contractual employees is within the policies approved by Treasury
Board and is exempt from the PSC Act.

The budget allocations for the vacant permanent director positions at The Rooms are currently
being used to fund the two referenced contractual positions. This is a common practice in the
public service when trying to meet the operational needs of departments. It does not amount
to an elimination or reclassification of the director positions. In addition, the classification of
the director position was not impacted by the contractual position and the fact that the CEO of
The Rooms made a substantially similar request to facilitate the engagement of Anne Chafe in a
contractual position is indicative that operational needs can be met in a variety of ways and still
be in accordance with policy.

In my opinion, the information provided above demonstrates that the Minister did not support
any actions that deviate from government policies and practices.

Your correspondence of June 27, 2019, notes that legal counsel for Minister Mitchelmore wrote
your office and expressed concern that pertinent evidence may not have been provided to the
investigation by officials with knowledge of the process followed in the engagement of Carla
Foote at The Rooms Corporation (“The Rooms”). As the Minister is the only party to your



6

investigation, any submissions or concerns regarding procedural fairness will need to be
addressed through his legal counsel.

To the extent that your investigation was premised on facts or analysis that have now been
informed or clarified, I respectfully request that you reconsider your findings and conclusions as
a result of this submission and that you consider preparing an amended or supplementary
report.

Sincerely,

ELIZABETH DAY

cc: Honourable Perry Trimper
5peaker of the House of Assembly

Sandra Barnes
Clerk of the House of Assembly

Mr. Chris Peddigrew
Counsel for the Honourable Christopher Mitchelmore
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July 19, 2019

Office of the Citizen’s Representative
Province of Newfoundland and Labrador
20 Crosbie Place
P0 Box 8400
4th Floor, Beothuk Bldg.
St. John’s, NL AiB 3N7

Attention: Bradley Moss (via email: bradleymossgov.ni.ca)

Dear Mr. Moss:

Re: Our Client—The Honourable Christopher Mitchelmore, Minister of the Department of
Tourism, Culture, Industry and Innovation
Your file number—3W819

We write in follow up to our letter of July 16, 2019 regarding the above-noted matter. As
referenced in our July 16, 2019 letter, on July 12, 2019 we received a copy of the letter sent to
you by the Clerk of the Executive Council (the “Clerk’s Letter”) and have now had an opportunity
to review the Clerk’s Letter. Given the information and clarification contained in the Clerk’s
Letter, we feel it is necessary to offer comments on behalf of our client.

As you are aware, we wrote the Speaker of the House of Assembly on June 19, 2019 identifying
what we perceived to be a lack of procedural fairnes5 in relation to your office’s failure to
interview the Clerk of the Executive Council or individual(s) within Human Resources Secretariat
prior to issuing your office’s June 11, 2019 Report (the “OCR Report”).

I’-—94 Elizabeth Avenue andrew@wphlaw.ca (709) 576 7464 1’ WPH_Law
Suite 4, 2 Floor chris@wphIaw.ca 1(709) 700-2159
St. John’s, NL AlS 1RB john@wphlaw www.wphlaw.ca 0 /wphlaw



On June 2], 2019 you wrote the Speaker of the House of Assembly and provided comments
regarding our concerns about a lack of procedural fairness. Having reviewed your comments, wefeel it is necessary to clarify what seems to be a misunderstanding on your part regarding howand why we have concerns with respect to procedural fairness.

In reply to certain comments in your June 27, 2019 letter explaining the efforts made by the OCR
during its investigation, we wish to clarify it is not being alleged that the OCR did not give the
Minister an opportunity to make submissions, that particulars of the allegations were not
provided to the Minister, or that documents requested from your office were not provided. A
lack of procedural fairness can arise in a variety of ways and need not be deliberate or designed
to deprive. We are not suggesting the OCR deliberately set out to deny procedural fairness to the
Minister, but we do take the position the OCR should have, of Its own Initiative, interviewedindividuals from Cabinet Secretariat and/or Human Resources Secretariat in relation to hiringpractices and practices pertaining to employment contracts within Government, including at theRooms.

In reply to your comment that the OCR did not receive a substantive response from the Minister
even though there was an opportunity to do so, we wish to clarify that we provided a written
response to the allegations following the Minister’s interview on April 9, 2019 by letter dated
April 17, 2019. We felt it was appropriate to wait until after the Minister’s Interview before
submitting this letter.
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In reviewing your June 27, 2019 letter there seems to be a suggestion the Minister should have
been more proactive with respect to obtaining information from Cabinet Secretariat and/or
Human Resources Secretariat as part of the OCR’s investigation. Reference is made in your June
27, 2019 letter to the Minister’s duty at law to disclose documents and evidence as part of the
investigation. While we acknowledge the Minister could have suggested individuals during the
investigation for you to interview who might have possessed pertinent information regarding the
subject matter of the allegations, we do not feel it is the Minister’s responsibility to determine
who should be interviewed during an investigation. The Minister is aware of his obligation to
cooperate under the House of Assembly Accountability, Integrity and Administration Act (the
“Act”) and we respectfully submit that he met his obligations In this regard. Perhaps mistakenly,
but not unreasonably, Minister Mitchelmore assumed individuals within Cabinet Secretariat and
Human Resources Secretariat would have been identified by the OCR and interviewed as part of
the investigation. In our view, it is the responsibility of the OCR under Part VI of the Act to direct
its own investigation, identify issues to probe, and identify appropriate individuals for
interviewing as part of its investigation.

Another factor for consideration in the context of whether the Minister could have or should
have done more to direct the OCR to Cabinet Secretariat and/or Human Resources Secretariat
during the investigation is the fact that the Public Interest Disclosure processes under Part VI of
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the Act are comparable to and have similarities with whistle-blower legislation insofar as, among
other things, Part VI contains language protecting the identity of persons making disclosures,
contains language to protect against reprisals, and contains language to prevent the obstruction
of an investigation. Within this context, the Minister was mindful of avoiding a suggestion he
was attempting to influence the investigation or causing it to lose Impartiality or independence.
Part VI of the Act is relatively new (being incorporated into the Act in 2007) and has not been
frequently invoked or received extensive interpretation. The investigation processes thereunder
are not as well established as other administrativ investigative processes that arise more
frequently and have a longer history within Government. Indeed, Public Interest Disclosure
investigations under Part VI of the Act are relatively new ground for not only the Minister, but
also the OCR.

Regarding the hiring processes within Government whIle Minister Mitchelmore is informed on
the policies and processes for hiring in his area of responsibility, the information and clarification
in the Clerk’s Letter provides the broader context of policies and practices with respect to
executive staffing across Government and Crown agencies. As clarified in the Clerk’s Letter:

From a practical perspective, officials [such as Caäinet Secretariat and Human Resources
SecretariotJ are relied on for operational knowledge and to confirm that proposed actions
are in accordance with the details of the applicable policies and practices. As a result,
several conclusions are made in the Report without the benefit of the broader context
that can be provided by Cabinet Secretariat...

Regardless of whether the Minister should have explicitly suggested that the OCR interview
someone from Cabinet Secretariat or Human Resources Secretariat or whether the OCR should
have, of Its own initiative, interviewed such individual(s) prior to reaching findings and
conclusions and issuing its June 11, 2019 OCR Report, relevant information is now known by the
OCR that was not known beforehand. We respectfully submit it is incumbent on the OCR,
considering the requirements of procedural fairness and natural justice, to take this information
and clarification in the Clerk’s Letter into account, conduct any follow up inquiries or investigation
it feels is warranted, and consider how such information impacts the conclusions and findings in
the OCR’s June 11, 2019 Report. Failure to do so, in our view, would result in the exclusion of
relevant and crucial evidence and a corresponding breach of procedural fairness and natural
justice.

Considering the information and clarification provided in the Clerk’s Letter, in our view it is clear
that Minister Mitchelmore did not support any actions that devIate from Government policies or
practices and that Minister Mitchelmore did not grossly mismanage or grossly violate his
obligations with respect to the Code of Conduct.

94 Elizabeth Avenue andrew@wphlaw.ca (709) 576 7464 WPH_Law
Suite 4, 2 Floor chris@wphiaw.ca f (709) 700-2159
St. John’s, NL A1B 1R6 john@wphlaw wnw.wphlawta O/wphiaw



We respectfully request on behalf of Minister Mitchelmore that the OCR reconsider its findingsand conclusion5 in relation to allegations 1 and 3 in the June 11, 2019 OCR Report and issue anamended or supplementary report. Part Vi of the Act does not preclude the OCR fromconsidering additional information and clarification or from reopening an investigation whenrelevant and crucial information comes to light nor does Part Vi of the Act preclude the OCRfrom issuing an amended or supplementary report. We respectfully submit that principles ofprocedural fairness and natural justice require the OCR to take such actions.

cc. Honourable Perry Trimper

Yours truly,

Speaker of the House of Assembly

Sandra Barnes
Clerk of the House of Assembly

Elizabeth Day
Clerk of the D<ecutive Council
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